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CLARIFICATION OF THE ROLE OF THE AUTORITÉ DES MARCHÉS 

FINANCIERS IN THE PUBLIC OFFER FOR SUEZ INITIATED BY VEOLIA 

 
For several months, the public offer for Suez launched by Veolia triggered strong opposition from the protagonists, 
involving numerous stakeholders and their advisers, and several jurisdictions and authorities in France and abroad. 
“Stock market battles” of this scale are rare in France. The last one to involve stakes and antagonisms of a similar 
scale was probably in 2004 with the public offer for Aventis by Sanofi. 

 
Like all major "stock market battles", Veolia's takeover bid for Suez raised complex legal issues, some of them 
unprecedented, in areas as varied as stock market law, company law, labour law and competition law. Several 
authorities and courts were called upon to settle the disputes that ensued. However, some of these proceedings 
were not carried through to the end, since an agreement between Veolia and Suez brought an end to the various 
disputes. 

 

The Autorité des Marchés Financiers (AMF) was naturally at the heart of some of these developments. The AMF 
Board discussed and ruled on this matter at 16 meetings from September 2020 onwards, analysing and taking into 
account the arguments put forward and opposed by the various parties, and in particular the 23 academic 
consultations submitted to it, in equal proportions, by Veolia and Suez. 

 
Now that the public offer has come to an end, it seems appropriate to review some of the issues raised by this 
transaction. In this regard, three stock exchange law issues that have raised questions are addressed below: the start 
of the pre-offer period (I), the possibility of changing intentions within the meaning of Article L. 233-7 of the 
Commercial Code (II), and lastly the link between defensive measures adopted by a company targeted by a public 
offer and the guiding principles of public offers (III). 

 

I. THE START OF THE PRE-OFFER PERIOD 

On 30 August 2020, Veolia publicly announced that it had made a binding offer to Engie to acquire 29.9% of the share 
capital of Suez at a price of €15.50 per share. The Veolia press release stated, in relation to this proposal to acquire a 
controlling stake, that "If it is accepted by Engie, Veolia intends, following the acquisition of the 29.9% of Suez shares, 
to file a voluntary tender offer for the remaining Suez shares".1 The Veolia press release added that "In accordance 
with stock exchange regulations, the characteristics of the public offer and in particular its price will be determined at 
the time of its filing. The price will take into account the price paid to Engie for its 29.9% block of shares, which is an 
important reference, and, as the case may be, any subsequent significant events affecting Suez”. 

 

Given these elements, the question arose as to whether Suez was, as a result of this announcement, subject to the 
legal regime of the pre-offer. In other words, had Veolia already announced the "characteristics of a draft offer" that 
it intended to submit for Suez shares, which would have marked the beginning of the pre-offer period? This question 
may seem technical at first glance, but was of obvious importance to the two companies concerned, since the pre-
offer regime prohibits the offeror from acquiring any shares of the company potentially targeted by the public offer 
that it intends to file, as long as the draft public offer has not been formally filed with the AMF. 
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The legal regime applicable to the pre-offer period is defined in Article 223-34 of the AMF General Regulation, which 
states: 

 
“When a person makes the characteristics of a draft offer public under the terms of Articles 223-6 or 223-
33, including the nature of the offer and the planned price or exchange ratio, that person shall immediately 
notify the AMF and the AMF shall so notify the market by means of a publication. This publication shall mark 
the beginning of the pre-offer period, as defined in Article 231-2 (5°). 
If the person referred to in the first paragraph abandons the planned offer, it shall immediately notify the 
AMF. 
In the circumstances referred to in the previous paragraph, or if a draft offer is not filed within the deadline 
mentioned in Article 223-33, the AMF shall notify the market by means of a publication. “ 

 
Following the press release issued by Veolia on 30 August 2020 and the company's communications as from that 
date, Suez asked the AMF to declare a pre-offer period for its shares. In particular, it was alleged that Veolia's 
announcement made "the characteristics of a draft public offer public" within the meaning of the aforementioned 
provisions and that, as a result, the pre-offer regime should apply as from 30 August 2020, with the consequence 
that Veolia was prohibited from acquiring Suez shares, pursuant to the provisions of Article 231-38 II of the General 
Regulation.2 

 

In response to this request, the AMF stated publicly on 24 September 2020 that “the terms used by Veolia in its press 
release dated 30 August, as well as the communication of the company and its management since this date, did not 
result in making the "characteristics of a draft offer" public within the meaning of the aforementioned provisions, 
but the intention to file a draft offer should its proposal to Engie to acquire 29.9% of the share capital of Suez be 
accepted, being specified that the characteristics of the draft offer that would follow the acquisition of those shares 
would depend, in particular, on the potential acceptance by Engie of this proposal, as worded or amended .”3 It was 
noted, in substance, that Veolia's intention to make a public offer was then conditional on the acquisition of Engie's 
29.9% stake and that the price was not yet known, as Veolia's offer had not been accepted and the price remained 
to be negotiated. 

 
On 11 February 2021, the Paris Cour d’Appel dismissed an appeal by Suez against the AMF's position, noting in 
particular that although Veolia's press release of August 30 referred to a price of €15.50 per share for the acquisition 
of 29.9% of Suez's shares, "it cannot therefore be inferred from the wording of this press release that the price 
envisaged for the proposed public offer was €15.50, which corresponds to a simple proposal on which the parties had 
not agreed, made during a negotiation phase with a view to acquiring a block of shares representing less than one 
third of the company's capital, which was presented as a prerequisite for the launch of such a public offer.“4 

 

Consequently, the Paris Cour d’Appel confirmed the AMF’s position, finding that "Veolia's press release of 30 August 
2020 did not inform the public of the characteristics of a proposed takeover bid but only of Veolia's intention to file a 
proposed public offer in the event that the proposal to acquire a 29.9% stake in the capital of Suez that it had sent to 
Engie were accepted, and of the fact that the characteristics of the draft public offer that would follow the acquisition 
of these shares would depend, in particular, on the possible acceptance by Engie of this proposal, as worded or 
modified.” 5 

 
Thus, the indication given by Veolia that the price of €15.50 it proposed to pay for the acquisition of 29.9% of Suez 
shares would be an "important reference" for the determination of the price of a possible subsequent public offer, 
did not amount to bringing "making the characteristics of a draft offer public". This meant therefore that there was 
no pre-offer situation with all the attendant consequences, in particular the restrictions on intervention that are 
imposed on the bidder. 

 

The Paris Cour d’Appel also noted that "the press release of 30 August 2020 differs from the press release published 
by Veolia on 5 October 2020, which gave rise to the publication of a pre-offer notice. That press release states that 
Engie has accepted Veolia's offer to acquire the company at €18 and, confirming Veolia's intention to make a takeover 
bid, states that the offer will be at the same price as that paid to Engie, i.e. €18 per share.”6 Veolia's press release of 
5 October 20207 announced the characteristics, particularly the financial characteristics, of the forthcoming public 
offer, thus marking the start of a pre-offer period, which was recorded by the AMF in a publication on its website on 
6 October 2020. Conversely, the announcement made by Veolia on 30 August 2020, which did not inform the public 
of the "characteristics of a draft public offer", did not fall within the scope of Article 223-34 of the AMF General 
Regulation, and therefore did not constitute the start of a pre-offer period. 
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It should be remembered that the pre-offer period, which was introduced in 2009, is intended to provide a framework 
for trading in the target company's securities and to strengthen transparency requirements between the public 
announcement of the characteristics of a proposed bid and the formal filing of the bid with the AMF, which marks 
the start of the offer period. This pre-offer period is very common nowadays, as the characteristics of filed public 
offers are usually announced publicly before they are filed. 

 
The initiator of a draft offer, the characteristics of which have been made known to the public, is thus prohibited 
from trading in the securities of the target company during the pre-offer period, subject to certain exceptions. During 
this period, the announced plan, which is not completely set in stone, is often subject to conditions precedent, but 
naturally the fact that the offer is in the pre-offer period cannot in itself prevent the conditions precedent from being 
fulfilled. It should also be noted that the offeror's interventions are also limited between the filing of its draft offer 
and the opening of the offer. Indeed, the period during which shareholders may tender their shares to the offer, on 
the basis of all the relevant information, is the period from the opening to the closing of the public offer (a period 
that corresponds to the duration of the offer). In other words, there is no "public offer before the public offer", i.e. 
before the compliance decision and the opening of the public offer. These rules are intended to ensure the orderly 
conduct of business and the proper functioning and transparency of the market. 

 
In the case at hand, the opening of the pre-offer period for the Suez shares on 30 August 2020 would have had the 
effect of preventing Veolia from implementing its two-phase operational plan (acquisition of Engie's stake in Suez, 
followed by the filing of a public offer), whereas its offer to acquire the block of shares held by Engie was unilateral 
and, as it had not been the subject of any negotiation, could be modified, as was ultimately the case. While it was 
stated that the price offered for this block of shares would be an "important reference" for the possible future public 
offer, which was to be filed in case of acquisition of the block, it was not possible to consider in these circumstances 
that the mere reference to a unilateral offer for a block of shares amounted to an announcement of the 
characteristics of a subsequent proposed public offer for the entire share capital of Suez. To reason otherwise would 
have resulted, in this case, in the pre-offer period being used as a defensive measure for the target company, which 
was never the purpose of this regulation. 

 
Veolia's public offer for Suez thus made it possible to clarify the fit between, on the one hand, the provisions of Article 
223-6 of the General Regulation,8 which require any person who prepares a financial transaction likely to have a 
significant impact on the price of a financial instrument to inform the public as soon as possible, which Veolia did as 
soon as it submitted its block purchase offer to Engie, and, on the other hand, the provisions of Articles 223-34 and 
231-38 of the General Regulation, which require a person who informs the public of the "characteristics of a draft 
offer, including the nature of the offer and the planned price or exchange ratio" to inform the AMF immediately, and 
prohibit the offeror from acquiring securities of the target company. 

 

Over and above the issue of the start of the pre-offer period, it may be noted that Veolia made a "firm offer for the 
acquisition of 29.9% of Suez shares"9 held by Engie (29.9% out of a total of approximately 32% held by Engie), a block 
purchase proposal which, if accepted by Engie, did not place Veolia in a mandatory offer situation. In French law, "the 
obligation to make an offer - which may be a purchase or an exchange offer - arises, and since 1989 may only arise, 
from the crossing of predefined thresholds in terms of capital or voting rights".10 The threshold for a mandatory 
offer is 30% of a company’s equity securities or voting rights.11 

 
In the case at hand, in addition to the fact that it had not been established that the purpose of this structuring was 
to evade the rules relating to mandatory public offers, particularly with regard to setting the financial terms of the 
offer, it should be noted that respect for the equality of shareholders does not impose any obligations derogating 
from the freedom of contract other than those provided for by the law and the General Regulation.12 
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II. CHANGE OF INTENT AND FILING OF A PUBLIC OFFER 

On 8 October 2020, in its initial declaration of intent13 made after acquiring 29.9% of the share capital of Suez from 
Engie on 5 October 2020, Veolia indicated that it "intends to file a public takeover bid on the remaining Suez shares 
under the conditions described in its press release of 5 October 2020".14 This press release specified in particular that 
the filing of its public offer would not take place without Veolia "first having obtained a favourable opinion from the 
board of directors of Suez".15 

 

On 8 February 2021, Veolia amended its initial declaration of intent by noting “that its repeated attempts to establish 
a friendly relationship with Suez, reiterated in its offer proposal dated January 7, 2021, were all met with opposition 
from Suez. Over the last four months, Suez has multiplied actions intended to obstruct Veolia's offer proposal. […]. 
Consequently, in accordance with the regulations [...], Veolia can only draw the consequences and modify its [initial] 
declaration of intent by no longer requiring that the tender offer be subject to the approval by Suez’s Board of 
Directors.”16 Veolia then made a public offer for the remaining Suez shares not held by Veolia at a price of €18 per 
Suez share cum dividend. 

 
Some questions have been raised about whether it is possible to change intentions in this way. 

 
In stock exchange law, intentions may be modified under certain conditions. The last paragraph of Article L. 233‐ 7 of 
the Commercial Code thus stipulates: 

 

“In the event of a change in intent within the six-month period following the submission of the original 
statement of intent, a substantiated new statement must be issued promptly to the company and to the 
AMF and made public under the same conditions. The six-month period mentioned in the first paragraph runs 
again with this new statement.“ 

 

In accordance with the recommendations of the Field Report,17 Order no. 2009‐105 of 30 January 2009 abolished the 
requirement that the change of intent be based on significant changes in the environment, situation or ownership 
of the persons concerned.18 Today, a change of intent is allowed provided that it is justified, although this justification 
must not fall within a limited list of predefined cases. 

 
The duly substantiated change of intention must be justified by objective and serious grounds, and not merely 
potestative reasons. As with the initial declaration, the market needs to be truthfully informed.19 

 

In this case, the four months that elapsed after the initial declaration of intent revealed, in particular, Veolia's failure 
to obtain a favourable response from the Suez board of directors, despite repeated attempts, in a context where the 
conditions that prevailed at the time of Veolia's initial declaration of intent had themselves evolved, which may have 
led Veolia to modify its intentions on this point. Moreover, the AMF could not find any evidence that its initial 
declaration was not accurate. 

 

III. THE LINKAGE BETWEEN DEFENSIVE MEASURES AND THE GUIDING PRINCIPLES FOR 
PUBLIC OFFERS 

Under French law, a company whose securities are the target of a public offer may implement a very wide range of 
defensive measures, including measures likely to frustrate the successful outcome of the offer. Despite these 
extensive measures, the right of a company to defend itself against an unsolicited public offer is not absolute. Over 
and above consideration of the company's corporate interests, the offeree company, like the offeror, must comply 
with certain fundamental principles that organise and govern the public offer procedure. In the case of Veolia's 
takeover bid for Suez, the AMF reiterated in its press release of 2 April 2021 the importance of compliance with these 
fundamental principles in the conduct of the bid and the implementation of defensive measures: 
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“Article L. 233-32 of the Commercial Code allows the board of directors, during the offer period, to take any 
decisions, the implementation of which might make the offer fail, subject to the powers expressly granted to 
general meetings within the limits of the company’s corporate interest. The measures taken must be in line 
with the rules and principles governing public offers, as defined in particular by the European Directive of 
21 April 2004, the Monetary and Financial Code and the AMF General Regulation. These texts, as clarified by 
case law, require that public offers be conducted in an orderly fashion and define, in particular, the principle 
of the free interplay of offers and counter-offers, equal treatment and information for all holders of the 
securities concerned, market transparency and integrity, and fairness of transactions and competition.” 

 
A. The bases of the guiding principles for public offers 

 

Since its beginnings, French takeover law has been based on rules and fundamental principles. These principles are 
known as "general" or "guiding" principles.20 Principles are different from rules and play a prominent role21 in the 
legal system, especially in the field of public offers.22 

 
The guiding principles of public offers are as old as the legislation on public offers.23 For several decades now,24 they 
have been expressed in normative texts and enshrined in case law. As an expression of the imperatives of takeover 
bids, these principles constitute legally binding standards that express the most essential values in this domain. They 
are the basis of the regulations that govern public offers. They also serve as standards against which the actions and 
behaviour of those involved in a public offer are assessed. Lastly, they help to clarify the interpretation of the 
technical provisions of the regulations. 

 
The guiding principles of public offers are currently expressed in several standard-setting instruments: 

 

 Directive 2004/25/EC of 21 April 2004 on takeover bids (the “Takeover Directive”) which defines a set of 
principles and rules that must be complied with in the conduct of takeover bids in the European Union. 

 
Article 3 of the Takeover Directive, entitled "General Principles", contains a number of principles that apply 
across the board to public offers. These principles are mandatory: Article 3 states that “Member States shall 
ensure that the following principles are complied with." These principles include the following: 

 
- “the board of an offeree company must act in the interests of the company as a whole and must not 

deny the holders of securities the opportunity to decide on the merits of the bid”; 
 

- “false markets must not be created in the securities of the offeree company, of the offeror company 
or of any other company concerned by the bid in such a way that the rise or fall of the prices of the 
securities becomes artificial and the normal functioning of the markets is distorted”. 

 
These principles apply irrespective of whether Member States choose to apply Article 9 (neutrality of 
administrative or management bodies) or Article 12 (no neutrality) of the Directive. In other words, Article 
12, which makes it possible to dispense with the neutrality required of administrative or management 
bodies, should not have the effect of rendering general principles inapplicable, in particular those referred 
to in Article 3 above. 

 

 the Monetary and Financial Code, and in particular Article 433-1, I, which states that "in order to ensure 
equality between shareholders and the transparency of the markets, the AMF General Regulation lays down 
the rules for public offers of financial instruments issued by a company whose registered office is established 
in France and which are admitted to trading on a French regulated market.” 
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 the AMF General Regulation, and in particular Article 231-3, provides that “to allow an offer to be conducted 

in an orderly fashion in the best interests of investors and the market, the parties concerned shall respect the 
principles of free interplay of offers and counter-offers, equal treatment and information for all holders of 
the securities of the persons concerned by the offer, market transparency and integrity, and fairness of 
transactions and competition.” 

 
The guiding principles of public offers have been enshrined in case law, which has conferred autonomy on them and 
broadened, mainstreamed and amplified them.25 Paris Cour d’Appel, which has general jurisdiction over public offers 
under the supervision of the Cour de Cassation, has for quite some time now established the general and mandatory 
scope of these principles.26 This is particularly true of the principles of transparency and the free interplay of offers 
and counter-offers27 that must govern the conduct of public offers, and the principle of equality28 and fairness29 in 
competition. These principles prohibit, in particular, any defence that gives a competitor “an advantage that 
determines in advance the success of its public offer by distorting the interplay of offers and counter-offers”.30 The 
competition that may be involved in a public offer is carried out through the free interplay of offers and their counter-
offers. 

 

The guiding principles of public offers, which presuppose the existence of a principle of free competition, are 
deeply interdependent. The principle of the free interplay of offers and counter-offers is itself based on the principles 
of transparency and equality, particularly as enshrined in case law. This is because "the free interplay of offers and 
counter-offers is only effective if no particular advantage is granted to one of the competitors. In other words, the free 
interplay of offers and counter-offers presupposes the equality of competitors, also known as the principle of freedom 
of competition, since their inequality distorts this free interplay: this is what the Paris Cour d’Appel admitted in its 
judgement of 27 April 1993 when it spoke of "equality in competition”.31 These principles are binding on all persons 
involved in an offer, including the offeror and the company whose securities are the subject of the bid, as well as on 
third parties. 

 
The Paris Cour d’Appel firmly upholds the effectiveness of these principles, as well as the role of the AMF in this 
field,32 as shown by its most recent case law. In a decision of 12 January 2017, it upheld the "right of all shareholders 
to enforce the principle of free interplay of offers and counter-offers during a public offer.”33 In a decision of 22 April 
2021, the Paris Cour d’Appel also affirmed that the general rules and principles governing public offers are part of a 
"guiding public policy,"34 a finding that had already been made by case law itself, the stock market regulator35 and 
policy.36 As has been observed, "certain provisions of the stock exchange regulations undoubtedly fall within the scope 
of economic public policy, which, in this area, is a matter of public policy of direction because it tends to organise 
economic relations. […] Thus, the public offer procedure, through the public exercise of control over the target 
company that it contains, leads, through the free interplay of offers and counter-offers, to the determination of the 
optimal valuation of the securities and undoubtedly contributes to the proper functioning of the market, in the 
economic interest of all. The public policy nature of stock exchange regulations, and more particularly of the 
provisions relating to public offers, allows special law to restrict the exercise of contractual freedom.”37 It is 
traditionally accepted that public policy justifies the absolute nullity of conflicting agreements, since it is the 
expression of the general interest, which must prevail over the will of the parties. 

 
B. The linkage between Article L. 233-32 of the Commercial Code and the guiding principles for takeover bids 

following the transposition of the Takeover Directive in 2006 
 

The Takeover Directive was transposed into French law by Law 2006-387 of 31 March 2006 on takeover bids. For this 
transposition, the role of the AMF - described as the "guardian of the general principles of takeover bids"38 – was 
expressly outlined by the parliamentary proceedings. 

 
The Takeover Directive provides a framework for the use of defensive measures that may be taken by a company 
targeted by a takeover bid, by leaving certain options to Member States. In transposing the Takeover Directive by 
Law No. 2006-387 of 31 March 2006 on takeover bids, the lawmakers chose to transpose Article 9(2) of the 
Directive.39 The result of this transposition was Article L. 233-32 of the Commercial Code, which reads as follows: 
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“During the period of a takeover bid for a company whose shares are admitted to trading on a regulated 
market, the board of directors, the supervisory board, with the exception of their appointment powers, the 
management board, the chief executive officer or one of the deputy chief executives of the offeree company 
must obtain the prior approval of the general meeting to take any measure the implementation of which 
is likely to frustrate the successful outcome of the bid, with the exception of the search for alternative 
offers.” 

 
Following the transposition of the Takeover Directive, French law thus made it possible for companies subject to a 
public offer to take defensive measures likely to frustrate the successful outcome of the bid. When the board of the 
target company intended to take "any measure the implementation of which is likely to frustrate the successful 
outcome of the bid", it had to obtain "the prior approval of the general meeting.” However, this requirement was 
not absolute, as the legislator provided for a "reciprocity exception": Article L. 233-33 of the Commercial Code 
stipulated that the principle of prior approval by the general meeting was not applicable when the bidder was not 
itself subject to a similar principle under the law applicable to it. Since 2006, the board of a French company that is 
the subject of a public offer by a foreign bidder not subject to the principle of prior approval by the general meeting 
can therefore take any measure without the approval of its general meeting that could cause the bid to fail. 

 
At the time of this transposition, the question arose as to the linkage between the principle of the sovereignty of 
the general meeting and the guiding principles of public offers. Expressly referring to this question, the 
parliamentary proceedings answered this question, in first and second reading, in particularly clear terms: 

 

 Report made on behalf of the Sénat Finance Committee, No. 20, 13 October 2005: 
 

“The sovereignty thus granted to the general meeting to decide on defensive measures during an offer 
period must be exercised in compliance with the general principles of takeover bids, for which the AMF is 
the guarantor, first and foremost the free interplay of offers and counter-offers.”40 

 

 Work of the Sénat Finance Committee, 13 October 2005: 
 

“He [the general rapporteur] emphasised that the draft law seeks to strengthen the central role of the AMF, 
which promotes a number of general principles governing the proper conduct of public offers, referred to 
in Article 231-3 of its General Regulation, such as the free interplay of offers and counter-offers, equal 
treatment and information for all holders of the securities of the persons concerned by the offer, market 
transparency and integrity and fairness of transactions and competition. 

 
He pointed out that, in addition to the regime it was helping to shape, the AMF also had some scope to clarify 
the terms and conditions of an imminent or ongoing bid, whether, for example, with a view to requesting 
clarification from an offeror that was rumoured to be making a bid or to invalidate certain defensive 
measures taken by the offeree.”41 

 

 Report made on behalf of the Sénat Finance Committee, No. 197, 8 February 2006: 
 

“French takeover law is more comprehensive than that of other Member States and is largely based on 
general principles and rules laid down by the market authority (successively the Commission des 
Opérations de Bourse - COB - and then, since 2004, the Autorité des Marchés Financiers - AMF) and 
transcribed into its General Regulation, such as equal treatment of shareholders, market transparency and 
integrity, fairness of transactions and the free interplay of offers and counter-offers. 

 

It [the Directive] safeguards the ability to carry out an offer without resulting in the "disarmament" of offeree 
companies, which have means of defence but must implement them in a way that respects transparency, 
the free interplay of offers and counter-offers, the balance of power between shareholders and 
management, and the fairness of the situations of the offeror and the offeree.”42 
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Following the adoption of Law No. 2006-387 of 31 March 2006 on takeover bids, the legal literature was almost 
unanimously in favour of this approach,43 according to which "the sovereignty thus granted to the general meeting 
to decide on defensive measures during an offer period must be exercised in compliance with the general principles 
governing takeover bids, for which the AMF is the guarantor.” 

 
A few authors were reluctant to endorse this approach precisely because of the fundamental powers of the general 
meeting44 - the company’s sovereign body - to adopt defensive measures. 

 

In transferring the fundamental powers of shareholders to adopt measures likely to frustrate the successful outcome 
of the bid to directors, the Florange Law did not rule out the application of the guiding principles of public offers. The 
sovereignty of general meetings of shareholders was curtailed by the guiding principles of takeover law when the 
Takeover Directive was transposed. This limitation is all the more important when defensive measures are adopted 
by the board of directors alone, as has been the case since the Florange Law. 

 
C. The linkage between Article L. 233-32 of the Commercial Code and the guiding principles for takeover bids 

following the Florange Law 
 

By adopting Law No. 2014-384 of 29 March 2014 aimed at giving new perspectives to the real economy (the 
"Florange" Law), the lawmakers abandoned the board of directors' "neutrality principle", allowing the board to take 
- without prior approval by the general meeting - all decisions that could frustrate the successful outcome of a bid, 
subject to the powers expressly attributed to general meetings. 

 

Article L. 233-32 of the Commercial Code was amended accordingly, as follows: 

 
 

The change introduced by the Florange Law means that the "neutrality" of the board of directors is no longer the rule 
but the exception.45 The parliamentary work on the Florange Law shows that this reform was intended to enable 
French companies to defend themselves more effectively against unsolicited public offers. One of the aims was to 
"enable the governance bodies of listed companies to react quickly in the event of a hostile takeover bid.”46 

 
By enshrining the principle of the freedom of the board - instead of the general meeting - to adopt any defensive 
measure likely to frustrate the bid, the Florange Law has clearly strengthened the defensive capacity of listed 
companies by enabling them to adopt anti-takeover measures in a rapid and agile manner. However, it has not 
called into question the necessary reconciliation between the right of an offeree company to defend itself and 
compliance with the guiding principles of public offers. 

Article L. 233‐32 of the Commercial Code (in its version in force since the Florange law) 
 

“I. ‐ During the period of a public offer for a company whose shares are admitted to trading on a regulated 
market, the board of directors or the management board, after authorisation by the supervisory board of 
the offeree company, may take any measure the implementation of which is likely to frustrate the 
successful outcome of the bid, subject to the powers expressly attributed to general meetings within the 
limits of the company's corporate interests. “ 

Article L. 233‐32 of the Commercial Code (in its version in force between 2006 and 2014) 
 

“I. - During the period of a takeover bid for a company whose shares are admitted to trading on a regulated 
market, the board of directors, the supervisory board, with the exception of their appointment powers, the 
management board, the chief executive officer or one of the deputy chief executives of the offeree 
company must obtain the prior approval of the general meeting to take any measure the 
implementation of which is likely to frustrate the successful outcome of the bid, with the exception of the 
search for alternative bids”. 
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Article L. 233-32 of the Commercial Code, the purpose of which was to transpose the Takeover Directive, is intended 
to apportion - between the general meeting and the board of directors - the fundamental powers to take measures 
whose implementation is likely to frustrate the successful outcome of the bid. It was never intended to settle the 
question of the relationship between company law and stock exchange law. When it was adopted in 2006, this article 
stipulated that the board of directors had to obtain the prior approval of the general meeting to take any measure 
the implementation of which was likely to frustrate the successful outcome of the bid. Neither the work of the 
Parliament nor the legal literature considered that this was a basis for rejecting the application of the guiding 
principles for takeover bids. Contrary to what is sometimes claimed, it is therefore not the Florange Law that allowed 
companies targeted by a takeover bid to take "any measure the implementation of which is likely to frustrate the 
successful outcome of the bid". The possibility of taking any measure likely to frustrate the successful outcome of 
bid has already existed in French law – as expressly stated in the first version of Article L. 233-32 of the Commercial 
Code - since the transposition of the Takeover Directive in 2006. 

 

Over and above the legal provisions themselves, the parliamentary work on the Florange Law in no way asserted 
that the guiding principles for takeover bids would no longer apply in the event of a hostile takeover bid.  The 
rapporteur of the Florange Law in the Assemblée Nationale stated, in his comments on double voting rights (which 
were enshrined in the Law), that "the free interplay of offers and counter-offers is a component of the principle of 
free movement of capital", a principle which is "guaranteed by Article 63 of the Treaty on the functioning of the 
European Union (TFEU).”47 However, at no time was it suggested, with regard to the principle of the free interplay 
of offers and counter-offers and, more generally, the guiding principles of public offers, that the board of directors 
of a company subject to a public offer could henceforth disregard it. When the principle of free interplay and counter-
offers is mentioned in the parliamentary work on the Florange Law, it is to emphasise that it is a component of one 
of the fundamental freedoms of the European Union, guaranteed by the TFEU. 

 
Furthermore, nearly all the legal literature has naturally considered - after the adoption of the Florange Law - that 
companies targeted by a takeover bid must comply with the guiding principles for takeover bids when 
implementing defensive measures.48 

 

To consider that Article L. 233-32 of the Commercial Code would allow a company - because in 2014 the legislature 
abolished the requirement for the board of directors to obtain prior approval from the general meeting to implement 
certain defensive measures - to dispense with compliance with the guiding principles for public offers and, more 
generally, from any regulatory provision, would be tantamount to allowing it to contravene most of the provisions of 
stock market law, most of which are found in the AMF General Regulation. If we follow this line of reasoning, a 
company that is the subject of a takeover bid could engage in unfair behaviour and undermine market transparency 
and shareholder equality, all of which would seriously disrupt public policy on the stock market. The lawmakers in 
2006 as well as 2014 did not permit or want this behaviour, and it has never been allowed in French law since 
takeover law came into being. 

 
The combined application of Article L. 233-32 of the Commercial Code and the guiding principles for takeover bids 
after the Florange Law is the result of a need to reconcile, rather than oppose, the rules and principles governed in 
their respective fields by company law and stock market law, on the one hand, the specific ability of a company's 
board of directors to decide on measures likely to frustrate the successful outcome of a bid and, on the other, the 
fundamental requirements, constituting guiding public policy, for the proper functioning of the financial market. 
There is absolutely no doubt about the contribution of the Florange Law to the issue of takeover bids. By giving the 
board of directors - and no longer the general meeting - the power to decide on the adoption of measures likely to 
frustrate the successful outcome of a takeover bid, it has significantly increased the defensive capacity of French 
listed companies, enabling them to defend themselves quickly and agilely, as demonstrated by the vigorous and 
unprecedented defence implemented by Suez over a period of seven months, between September 2020 and March 
2021. The Florange Law has not, however, done away with the fundamental principles of public offers. 
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D. AMF communication on 2 April 2021 

 

On several occasions throughout its history,49 the stock market regulator has intervened during public offers to 
reaffirm certain fundamental principles. Although such public intervention by the regulator seems rare - primarily in 
the case of "hostile" bids in France - it has in fact stepped in on several occasions in the context of large-scale public 
offers that gave rise to marked opposition between the main parties. The COB and then the AMF intervened, by 
issuing a press release, in the hostile takeover bids involving BNP/Société Générale/Paribas50 in 1999 and 
Sanofi/Aventis51 in 2004. It is therefore incorrect to claim that the AMF's intervention by way of a press release, such 
as the one issued on 2 April 2021 concerning Veolia's takeover bid for Suez, was unprecedented. 

 

In the case of Veolia's bid for Suez, between September 2020 and March 2021, the offeree company adopted many 
defensive measures, some of which were considered bold and unprecedented. This was the case, for example, with 
the creation of a foundation under Dutch law with the aim of "securing the non-transferability of the French water 
business and thus avoiding the dismantling of Suez in France,”52 the decision of the Suez board of directors to "support 
Ardian's letter of intent [... ] with a view to acquiring 29.9% of the shares held by Engie in Suez, followed immediately 
by a public cash offer for all Suez shareholders,"53 or disposal operations, some of which involved major assets 
targeted by the offeror.54 This "robust" defence55 - ranging from the creation of a foreign foundation to "secure the 
non-transferability" of a major asset, to support for a competing project, to various asset disposal projects - 
implemented by Suez between September 2020 and March 2021, against Veolia's offer, was not challenged by the 
AMF.56 

 

The AMF did react, however, to the various measures announced on 21 March 2021 by the press releases issued on 
the same day by Suez and Ardian-GIP, namely, on the one hand, the Suez press release entitled "Suez offers a 
negotiated solution to Veolia supported by a binding offer from Ardian-GIP" and, on the other hand, the Ardian-GIP 
press release, published the same day, entitled "Ardian and GIP submit firm investment proposal to support the 
creation of a new Suez under a negotiated solution". 

 
Firstly, as the AMF considered in its communication of 2 April 2021, these press releases were issued while Suez was 
in the offer period and did not contribute to the proper information of investors. In substance, they referred to a 
"binding offer" by the Ardian-GIP consortium and, without any real details as to the scope of the assets concerned, 
put forward a valuation of "€20 per share" which did not, in reality, correspond to a price or value that Suez 
shareholders would be able to receive. 

 

In addition, Suez indicated that it had radically changed the structure of its Dutch foundation, which – breaking with 
the purpose announced to the market of safeguarding Suez's French water business in order to "preserve its integrity" 
- had henceforth the function of imposing the terms of its offer. The inalienability of the foundation could now be 
deactivated in limited and constrained cases, requiring Veolia either to file a public offer at the minimum price of 
€22.50 per share set by the Suez board of directors before the independent expert appointed had submitted his report, 
or to adhere to a scheme jointly promoted by Suez and the Ardian-GIP consortium, which provided, in addition to 
raising the price of Veolia's offer, for a significant transfer of assets to the consortium, in the context of a de facto 
competing project. This consortium - which stated at the same time that it "could consider making a public offer for 
the entire share capital of Suez", in the event that Veolia were to withdraw its offer - had been granted by Suez "an 
exclusivity on the assets it has proposed to acquire for a period of thirty days that may be extended to May 30, 2021", 
with the understanding that in the event of a breach of this exclusivity undertaking, Suez would have to pay it 
substantial compensation. In so doing, the consortium placed itself, with the support of the offeree company, which 
had granted it an exclusivity undertaking, in a situation of competition with Veolia, which had initiated a public offer 
for the Suez shares. 
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In France, a company whose securities are the target of a public offer may implement a very wide range of defensive 
measures, including measures likely to frustrate the successful outcome of the bid. The fundamental powers given 
to the board of directors to adopt such measures since the Florange Law give a major practical significance to this 
option to adopt defensive measures. However, such measures should not undermine the guiding principles for 
public offers that the AMF is charged with enforcing. These principles are binding on all persons involved in the offer 
as well as on third parties,57 and thus in this case on Veolia, Suez and the Ardian-GIP consortium.58 

 
In this case, on 21 March 2021, Suez and the Ardian-GIP consortium took and announced a set of converging 
measures consisting in particular of (i) radically transforming the purpose of the Dutch law foundation to make it - 
in contrast to the sanctuary purpose announced to the market - an instrument aimed at imposing the terms of its 
offer on the offeror (ii) while granting specific and significant advantages (exclusivity commitment with an 
indemnity clause) to the Ardian-GIP consortium, (iii) which - by stating that it "could consider the filing of a tender 
offer on the whole share capital of Suez" - which in fact placed it in a competitive situation with the offeror, and (iv) 
announced, in an imprecise communication, a "firm offer", "received and unanimously approved by the Suez Board 
of Directors", which put forward, without any real details on the scope of the assets concerned, a valuation of "€20 
per share", which did not, in reality, correspond to a price that Suez shareholders were entitled to receive. 

 
The AMF Board therefore considered that the combination of these various measures taken and announced by Suez 
and the Ardian-GIP consortium, particularly in view of the resulting major impediment to free and fair competition 
on the market and the inadequate information provided to investors, had undermined the free interplay of offers 
and counter-offers, as well as the principles of market transparency and integrity, and fairness in transactions and 
competition. 
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